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RE: Enforcement Discretion Related to ECL § 17-1-016 Reduction of Air Pollution 
From Petroleum Bulk Storage Facilities 

To Whom it May Concern: 

This is to advise you that, subject to the terms set forth in this letter, the New York State 
Department of Environmental Conservation ("Department") will exercise its authority to 
utilize enforcement discretion with respect to certain provisions of § 17-1016 of the New 
York State Environmental Conservation Law ("ECL"), which goes into effect on January 
1, 2024. The Department is developing a regulatory package to update the provisions of 
the accompanying regulations at 6 NYCRR 613. One of the proposed updates is a 
clarification of the new tank painting requirement. While that update to 6 NYCRR 613 is 
ongoing, DEC will exercise its discretion related to enforcement of the provision, subject 
to the terms set forth below, in lieu of fu'II compliance with ECL § 17-1016. This 
enforcement discretion is effective on the date of the signature and will continue one 
year from its effective date, subject to renewal if the ongoing rulemaking is still pending 
at that time. · 

ECL § 17-1016 requires that all Aboveground Storage Tanks·("ASTs") have shells 
and/or roofs painted white, beige, or cream to reduce Air Pollution from Petroleum Bulk 
Storage ("PBS") Facilities. This requirement goes into effect on January 1, 2024. DEC is 
currently developing a rulemaking package that includes clarifications to this 
requirement. The regulated community will be able to comment on that proposed 
regulation as usual, but in the meantime, this discretion will remain in place. 

DEC has received multiple inquiries and complaints from the regulated community and 
environmental groups indicating that there will be difficulty with compliance. The 
intended purpose of ECL § 17-1016 is the reduction of emissions that result from the 
heating of PBS tanks by sunlight. The concerns and questions from the regulated 
community involve circumstances where subject tanks have colors/coatings that serve 
another purpose or already contribute to the reduction of emissions but do not adhere to 
the color requirement of the statute. In such instances, compliance with the color · 
requirements would not result in a decrease in emissions or, in some cases, may result 
in increased emissions that would not fulfil the intended purpose of the statutory 
language. DEC plans to enact regulations to ensure that the true intent of the statute is · 
fulfilled . DEC issues this enforcement discretion to allow the regulated community time 
to comply with the requirement while the Department develops a regulation package to 
clarify the statutory provision and address the issues raised. 
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Throughout this interim period DEC will consider facilities to be in compliance with ECL 
§ 17-1016 if all of the following conditions are met: 

1. Facilities must continue to comply with the PBS requirements for maintaining 
surface coating to prevent spills. 

2. In addition, tanks located outdoors or in direct sunlight that are not insulated 
or artificially heated must be painted in a manner to ensure emissions are 
reduced during the this period of enforcement discretion. 

3. Any applicable surface coating must be maintained for the duration of the 
term of this discretion memo to ensue both spill prevention and emissions 
reduction. 

Specifically, the Department is issuing this limited enforcement discretion for one year 
from the date of the signature, subject to renewal , to allow the regulatory community 
additional time to meet the requirements of ECL § 17-1016 while the regulatory update 
to 6 NYCRR 613 is pending. All other provisions of Article 17 remain in effect and will be 
enforced. 

Thank you for your cooperation in this matter. Questions regarding this enforcement 
discretion should be directed to Deborah Gorman, Esq. of the Office of General Counsel 
at (518) 402-9525. 

Sincerely, 

Thomas Berkman 
Deputy Commissioner 
and General Counsel 




