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Summary of Public Comments and Responses

A draft update to OGC-9 was published in the May 15, 2024, edition of the Environmental
Notice Bulletin, providing for a public comment period from May 15 to June 14, 2024. During
the public comment period, the New York State Department of Environmental Conservation
(NYS DEC) received several requests for more information, resulting in staff meeting with
representatives from the Adirondack Council, Protect the Adirondacks!, Friends of the Upper
Delaware River, and the New York Chapter of Backcountry Hunters and Anglers. NYS DEC
also received calls, during the public comment period, from several individuals seeking to
make comments or ask questions.

A total of 16 written sets of comments were received. Two (2) of the written comments received
did not provide independent comments on the draft update but rather replied to another
comment submitted on which the writer was copied. Seven (7) comments were submitted by
landowners from the East Branch of the Delaware River area (comments 2, 3, 4, 5, 6, 7, 8),
opposing the draft update. Their opposition is based largely on their individual claims under the
Hardenburgh Patent and assert that the ruling by the New York State Court of Appeals in
Douglaston Manor v. Bahrakis (89 N.Y.2d 472) (“Douglaston Manor”) applies in their individual
situations. This same group of commentors also expressed concerns regarding potential
trespass issues and other potential negative impacts to their properties.

Six (6) comments (comments 1, 9, 10, 13, 14, 15) submitted were generally supportive of the
draft update but expressed concern about the State’s perceived retreat from enforcement and
upholding its responsibilities under the Public Trust Doctrine. They urged NYS DEC to restore
the enforcement language from the current OGC-9 adopted in 2011 (“2011 Policy”) and
maintain the status quo on enforcement.

Several comments expressed concern about the potential for confusion; requested simpler
language to describe the applicable standards used to make navigability determinations; and
sought clarification regarding NYS DEC’s “public fishing rights” (or “PFR”) program and
enforcement. Another comment sought expanded public education and outreach efforts, and
clear enforcement guidance for NYS DEC enforcement personnel, in the Delaware River
watershed. Comments on both sides of this issue expressed concern that the contents of the
draft update might embolden individuals to incite more, or more serious, conflicts.



Support for the Policy Update:

Comment: Several commenters expressed appreciation for NYS DEC's efforts to address the
complicated subject of riparian land ownership, navigation rights, and public access for angling
purposes for waterways in New York State through the issuance of the update. The
commenters appreciate NYS DEC’s continuing commitment to the public’s right to use the
waterways of the State, that the update is soundly based in the existing case law and includes
additional federal case law citations that apply to the public’s rights on Navigable Waters of the
United States located in New York.

Response: NYS DEC appreciates the comments in support of this policy update and the
recognition of the challenges a difficult and complex topic to address can create.

Concerns of DEC Retreat from its Enforcement Obligations Under the
Public Trust Doctrine:

Comment: Several comments expressed concern that the draft update signaled a retreat from
NYS DEC'’s responsibilities under the Public Trust Doctrine to enforce the public’s rights with
respect to navigable waters in the State due to the removal of language concerning
enforcement guidance included in the 2011 Policy. Those comments urged NYS DEC to
consider restoring the enforcement language, or to use similar language clarifying NYS DEC'’s
position on enforcement. Commenters are concerned that, without NYS DEC'’s involvement,
anglers, legally fishing, will be harassed.

Response: NYS DEC takes seriously all aspects of its responsibilities to the public. By
issuance of the final 2025 revision to OGC-9, NYS DEC is not backing away from its
obligations under the Public Trust Doctrine or its responsibilities to take appropriate
enforcement action against either landowners or recreationists where evidence exists to
support a claim that someone violated the law. The specific procedures noted in the 2011
OGC-9 were seen as overly prescriptive.

The final 2025 revision to OGC-9 provides NYS DEC staff with sufficient flexibility to take
appropriate action based upon the specific facts and circumstances of a given situation.
Regardless of whether they are explicitly stated in the updated OGC-9, all the options and
procedures mentioned in the 2011 Policy remain available to NYS DEC staff, along with any
other options they may deem appropriate to address specific facts and circumstances. This
includes NYS DEC'’s role in protecting the public’s right to peacefully navigate and fish on the
waters of New York State. Threats of violence, criminal prosecution/litigation or general
intimidation are against the law in this State and will not be tolerated.



Simplifying Language and Limiting Confusion:

Comment: Several comments expressed concern that the draft update describes a process
for determining a definitive right to access a given water for fishing as one that is difficult and
cumbersome for both the State and the public.

Response: The language used in the policy to describe the applicable standards to determine
the navigability of a given waterway has been established through various federal and state
court decisions over many years. While NYS DEC recognizes the complex nature of this issue
and the potential confusion to the public that these standards may cause, it is essential that
OGC-9 be transparent and identify the existing legal standards for the public rather than try to
paraphrase or develop simpler language that may be inaccurate and cause unintended
problems.

Comment: The third paragraph on page 1 of the draft update is confusing as some waterways
may be navigable under both the Federal and New York standards. This should be clarified.

Response: NYS DEC clarified this point in the final 2025 revision to OGC-9. There are
circumstances where a particular waterway may be “navigable” under both the Federal and
New York Standard. However, if a waterway meets the Federal standard and has been
designated a “navigable water of the United States,” this would take precedent under the
Supremacy Clause of the United States Constitution (Article VI, Clause 2) and the pre-emption
doctrine.

Comment: The draft seems to be focused on navigable freshwater waterways and contains no
discussion of New York state law regarding tidewaters which are navigable-in-law, discussing
these waters only in the context of federal law. Discussions of the public right to navigate on
such waters should be added. Without this, members of the public who consult this policy for
guidance as to their rights may mistakenly believe that the navigable-in-fact test applies to tidal
waters of the state.

Response: Waters that are subject to the ebb and flow of the tide within New York State are
recognized as “navigable-in-law" by both federal and state case law. NYS DEC clarified this
point in the final 2025 revision to OGC-9.

Seeking Clarification on “Public Fishing Rights” and Related Enforcement:

Comment: Several comments requested the draft update clarify NYS DEC’s Public Fishing
Rights easement program and other means of public access and explain how the State
manages public access through various policies, such as the NYS Trout Stream Management
Plan.

Response: This comment is outside the scope of this draft update, as it directly relates to the
contents of the New York State Trout Stream Management Plan and how NYS DEC manages
“public access” on a much broader level. Further information on these issues can be found at:
https://dec.ny.gov/things-to-do/freshwater-fishing/places-to-fish/public-fishing-rights-streams
and https://dec.ny.gov/things-to-do/freshwater-fishing/fisheries-management-research/inland-
trout-stream-management.


https://dec.ny.gov/things-to-do/freshwater-fishing/places-to-fish/public-fishing-rights-streams
https://dec.ny.gov/things-to-do/freshwater-fishing/fisheries-management-research/inland-trout-stream-management
https://dec.ny.gov/things-to-do/freshwater-fishing/fisheries-management-research/inland-trout-stream-management

Public Education and Outreach:

Comment: Comments were received urging the NYS DEC to proactively engage in public
education and outreach efforts (meetings, webinars, podcasts, media articles, etc.) that
provide clear explanations and scenario-based examples of how the policy impacts real life
situations on New York State waterways. Relatedly, commenters requested education of DEC
enforcement personnel about the update.

Response: NYS DEC is committed to increasing and improving its public education and
outreach efforts. The issuance of the final 2025 revision to OGC-9, along with this Summary of
Public Comments and Responses?, provides greater understanding and clarity to both NYS
DEC staff and the general public, both recreationists and landowners alike, about the complex
issues surrounding riparian ownership and the public rights of navigation and fishing
established by various federal and state court cases (common law). NYS DEC is considering
all the suggested avenues to conduct outreach, as well as other methods not identified, such
as updating NYS DEC’s website to include a Frequently Asked Questions (FAQ) section
covering relevant topics of interest like this.

Comment: One commentor noted that the discussion of Dale v. Chisholm in footnote 21 could
be confusing to people who do not read the published decision or the cases that it relied upon,
and suggested clarification.

Response: NYS DEC recognizes the concern noted and added a brief clarifying statement to
the final 2025 revision to OGC-9.

Comments Specific to the Upper Delaware River Watershed:

Comment: Several comments were submitted by landowners from the East Branch of the
Delaware River area that opposed the draft update based largely on their individual claims
under the Hardenburgh Patent and asserting that the ruling by the New York State Court of
Appeals in Douglaston Manor v. Bahrakis (89 N.Y.2d 472) (“Douglaston Manor”) applied in
their individual situations.

Response: This policy does not address specific facts and circumstances. As noted in its
opening statement, this policy educates and provides guidance to New York State residents
and visitors (including both waterway recreationists and landowners) regarding the complex
issues of the public rights of navigation and fishing, on waterways in New York State, within
the context of private property ownership. See Section | of the policy.

The Douglaston Manor decision was made based on the very specific facts of the Macomb

Patent, the content of the various documents found in Douglaston Manor’s chain of title, as

well as Douglaston Manor’s acknowledged claim to title to both shorelines along a mile long
stretch of the Salmon River.

1 Although a response to the public comments received is not required by law, NYS DEC is providing this summary and
responses as a tool to provide clarity on a number of points raised through this process. Additional discussion and
information may be found on the NYS DEC’s Frequently Asked Questions page relating to Accessing and Navigating
Waterways once it has been developed.
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Further, in Douglaston Manor, the Court of Appeals applied New York’s acknowledged
standard that ”...the settled law of New York continues to recognize the common-law
distinction concerning the rights which a private owner may acquire and retain in nontidal,
navigable-in-fact rivers and streams. These rights are distinguishable from public trust
protections generally associated with waters deemed navigable-in-law or tidal navigable-in-fact
waters, neither of which classification is before us today.” (Emphasis added.) The Delaware
River, for example, and its associated branches, which have been designated as navigable
waters of the United States are, therefore, specifically not covered by the Court’s decision.
See Section VI of the policy, and
https://www.nan.usace.army.mil/Missions/Regulatory/Navigable-Waters-List-for-New-York-
State/. What the courts may say about the Hardenburgh Patent and the specifics of a given
chain of title has yet to be determined.

Both the United States Supreme Court and the New York State Court of Appeals have
consistently recognized, though, that a navigable-in-fact river “is considered a public highway,
notwithstanding the fact that its banks and bed are in private hands.” See, for example:
Montana v. United States, 450 U.S. 544 (1981), Scranton v. Wheeler, 179 U.S. 141 (1900),
United States v. Cress, 243 U.S. 316 (1917). See also, Friends of Thayer Lake LLC v. Brown,
2016 NY Slip Op 03647 (2016), citing Adirondack League Club v. Sierra Club, 92NY2d 591
(1998) and Morgan v. King, 35 NY 454 (1866).

Comment: Some commentators noted the “long-standing” problem of “illegal” signage on the
East Branch of the Delaware River posted by landowners to discourage public use of the river.

Response: The policy itself does not address specific situations, whether that be the
applicability of a certain land grant, or potential existing violations of the public right of
navigation or other laws “in the field”. Rather, this policy is a first step in clarifying and hopefully
resolving potential and existing conflicts. Issues such as “illegal” signage could be addressed
through a variety of enforcement options.

Comment: Several commenters suggested that NYS DEC, by recognizing the existence of a
federal public easement that allows for greater public access rights on federally designated
“navigable waters of the United States,” is now granting the public the “right to trespass on
private property, including the bed of the river” and/or creating a nuisance as a result.

Response: The public utilizing its access rights on a portion of land subject to an easement,
whether expressly written in a deed or not, and as is the case with the federal public easement
in this instance, does not constitute a trespass. A trespass would occur only if an individual
entered private lands outside of that easement footprint for an unauthorized purpose and
without permission of the landowner.


https://www.nan.usace.army.mil/Missions/Regulatory/Navigable-Waters-List-for-New-York-State/
https://www.nan.usace.army.mil/Missions/Regulatory/Navigable-Waters-List-for-New-York-State/
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