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Presentation Overview

• Background / Current Monitored Design Values

• Why is NYSDEC going to promulgate 6 NYCRR 482-3

• Statutory Authority / ECL and NYSFL

• Clean Air Act Section (§) 185(a) (42 U.S.C. §7511d(a)) - General Rule

• Major Stationary Source Definition

• Pollutants subject to the fee

• Clean Air Act Section 185(b) (42 U.S.C. §7511d(b)) - Computation of Fee, Baseline, Annual Adjustment

• Fee Computation

• Example Calculations

• Timeline of Events

• Resources

• Questions/Contact Information
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Background

• The New York – Northern New Jersey – Long Island, NY-NJ-CT metropolitan area (NYMA) is currently 

designated nonattainment for the 2008 ozone National Ambient Air Quality Standard (NAAQS) of 0.075 

parts per million (ppm) with a "severe" classification with an attainment date of July 20, 2027. The following 

New York State Counties are part of the nonattainment area:

• Suffolk

• Nassau

• Richmond

• New York

• Kings

• Queens

• Bronx

• Westchester

• Rockland
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CURRENT MONITORED DESIGN VALUES
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Why is NYSDEC going to promulgate 6 NYCRR 482-3

• NYSDEC must submit a State Implementation Plan (SIP) revision to EPA by November 7, 2025, 

that satisfies the requirements of Clean Air Act Section (§) 185, Enforcement for severe and 

extreme nonattainment areas for failure to attain.  The regulation name is "Ozone Nonattainment 

Program Fees."  

• CAA §185 is penalty in the form of a fee for not attaining the "higher classification" ozone 

NAAQSs by the applicable attainment date (July 20, 2027, in this case), and for continued 

nonattainment past the attainment date until the area is redesignated to attainment.

• In 2024, the New York State Legislature passed Environmental Conservation Law (ECL) 19-

0328, giving the Department the authority to collect these specific fees pursuant to the CAA. 

(ENV Chapter 43b, Article 19, Title 3, Section 19-0328).

• If NYSDEC does not satisfy the requirements of CAA § 185, EPA will implement it and 

collect any unpaid fees, including interest, that will be for use by the federal government.

DEPARTMENT OF ENVIRONMENTAL CONSERVATION 5



STATUTORY AUTHORITY / ECL and NYSFL

• The New York State Legislature passed Environmental Conservation Law (ECL) § 19-0328 in 
2024, giving the Department the authority to collect these fees pursuant to the CAA. (ENV 
Chapter 43b, Article 19, Title 3, Section 19-0328)

• ECL § 19-0328. Ozone non-attainment fee programs.

• 1. The department may implement new or revise existing regulatory or permitting fee 
programs only to the extent necessary to comply with section 7511d of the Act related to the 
non-attainment of national ambient air quality standards.

• 2. Fees imposed pursuant to subdivision one of this section shall be calculated in the 
manner set forth in the Act. 

• 3. The department shall further establish by rule or rules additional procedures to the extent 
necessary for assessment of and collection of such fees that shall ensure sufficient notice, 
fee amounts, and compliance information are given to affected parties. 

• 4. Moneys received pursuant to this section shall be deposited in the air quality 
improvement fund as established in section ninety-nine-rr of the state finance law.
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STATUTORY AUTHORITY / ECL and NYSFL

• Fees collected will go into an “Air Quality Improvement Fund” to be overseen by the State Comptroller and the 
Commissioner of Tax & Finance. (STF Chapter 56, Article 6, Section 99-rr)

• § 99-rr. Air quality improvement fund. 

• 1. There is hereby established in the joint custody of the comptroller and the commissioner of taxation and finance 
a fund to be known as the "air quality improvement fund". 

• 2. Such fund shall consist of revenues received by the state pursuant to section 19-0328 of the environmental 
conservation law and all other moneys, appropriated, credited, or transferred thereto from any other fund or source 
pursuant to law.

• 3. All moneys of the air quality improvement fund, following appropriation by the legislature, shall be made 
available for the purposes of reducing air pollution and improving or enhancing air quality in affected communities, 
including but not limited to: (a) measures related to achieving the national ambient air quality standards, 
including community level projects to reduce or eliminate air pollution from stationary and/or mobile sources of air 
pollution; and (b) investments which are consistent with the strategies and community emissions reduction 
programs prepared pursuant to section 75-0115 of the environmental conservation law. Any moneys expended 
from the fund shall ensure that disadvantaged communities, as defined in subdivision five of section 75-0101 of the 
environmental conservation law, receive overall benefits that approximate the proportion of disadvantaged 
communities in the applicable federally designated area of nonattainment in New York, provided that such 
communities shall not receive less than thirty-five percent of the benefit of such funds. 

• 4. Moneys shall be payable from the fund on the audit and warrant of the comptroller on vouchers approved and 
certified by the commissioner of environmental conservation.
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Clean Air Act Section 185 (42 U.S.C. §7511d), Enforcement for Severe and Extreme ozone 

nonattainment areas for failure to attain

(a) General rule

Each implementation plan revision required under section CAA 182(d) and (e) [42 U.S.C. 7511a(d) and (e)] of 

this title (relating to the attainment plan for Severe and Extreme ozone nonattainment areas) shall provide that, 

if the area to which such plan revision applies has failed to attain the national primary ambient air quality 

standard for ozone by the applicable attainment date, each major stationary source of VOCs located in the area 

shall, except as otherwise provided under subsection (c) of this section, pay a fee to the State as a penalty for 

such failure, computed in accordance with subsection (b) of this section, for each calendar year beginning 

after the attainment date, until the area is redesignated as an attainment area for ozone. Each such plan 

revision should include procedures for assessment and collection of such fees. ...
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Clean Air Act Section 185 (42 U.S.C. §7511d), Enforcement for Severe and Extreme ozone 

nonattainment areas for failure to attain

● CAA § 182(d)(3)  [42 U.S.C. § 7511a(d)(3)], Enforcement under section 7511d - [By December 21, 2000] 

the State shall submit a plan revision which includes the provisions required under section 7511d.

● CAA § 182(f) [42 U.S.C. § 7511a(f)], NOx requirements, (1) The plan provisions required under this 

subpart for major stationary sources of volatile organic compounds shall also apply to major stationary 

sources (as defined in section 7602 [CAA § 302] of this title and subsections (c), (d), and (e) of this section) 

of oxides of nitrogen. ...
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Major Stationary Source Definition

• The fee only applies to major stationary sources of ozone precursor emissions located in the 

"severe" ozone nonattainment area.

• "Major stationary sources" are defined in 6 New York Codes, Rules, and Regulations (NYCRR) 

Part 201, Permits and Registrations … specifically at paragraph 6 NYCRR 201-2.1(b)(21).  

• 6 NYCRR Subpart 482-3 will apply to major stationary sources in the 9 

NYMA nonattainment counties that have the potential to emit 25 tons per year or more of 

Oxides of Nitrogen (NOx) or Volatile Organic Compounds (VOCs).
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Pollutants subject to the fee

• Some interpret the Clean Air Act as requiring the fee as follows:

• If a facility is a major source for NOx emissions, then the fee is assessed on NOx.

• If a facility is a major source for VOC emissions, then the fee is assessed on VOCs.

• If a facility is a major source for both NOx and VOC emissions, then the fee is assessed on both NOx 

and VOC emissions.

• Others interpret the Clean Air Act as requiring the fee as follows:

• The fee is assessed on both NOx and VOC emissions regardless of the pollutant that makes a source 

considered to be a “major” source.

• NYSDEC has requested a clarifying interpretation from EPA and will promulgate 6 NYCRR Subpart 482-3 

accordingly.
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Clean Air Act Section 185 (42 U.S.C. §7511d), Enforcement for Severe and Extreme ozone nonattainment 

areas for failure to attain

(b) Computation of fee

(1) Fee amount

The fee shall equal $5,000, adjusted in accordance with paragraph (3), per ton of VOC emitted by the source 

during the calendar year in excess of 80 percent of the baseline amount, computed under paragraph (2).  

Every year, EPA issues a "Fee Rate Memorandum" indicating the fee for the calendar year in which the memo 

is issued. The fee rate for calendar year 2024 is $12,476.67 per ton of VOC and NOx 

emissions.  See memorandum-sec-185-penalty-fees-for-year-2024_0.pdf

DEPARTMENT OF ENVIRONMENTAL CONSERVATION 12

https://www.epa.gov/system/files/documents/2024-10/memorandum-sec-185-penalty-fees-for-year-2024_0.pdf


Clean Air Act Section 185 (42 U.S.C. §7511d), Enforcement for Severe and Extreme ozone nonattainment 

areas for failure to attain

(b) Computation of fee

(2) Baseline amount

For purposes of this section, the baseline amount shall be computed, in accordance with such guidance as the 

Administrator may provide, as the lower of the amount of actual VOC emissions ("actuals") or VOC 

emissions allowed under the permit applicable to the source (or, if no such permit has been issued for the 

attainment year, the amount of VOC emissions allowed under the applicable implementation plan 

("allowables")) during the attainment year. Notwithstanding the preceding sentence, the Administrator may 

issue guidance authorizing the baseline amount to be determined in accordance with the lower of average 

actuals or average allowables, determined over a period of more than one calendar year. Such guidance may 

provide that such average calculation for a specific source may be used if that source's emissions are irregular, 

cyclical, or otherwise vary significantly from year to year. At this time, the baseline amount in 6 NYCRR 

Subpart 482-3 will be computed using 2027 as the attainment year and will be based on actual emissions in 

that year.  EPA issued guidance (March 21, 2008, Harnett Memorandum) allowing for an alternative baseline 

for use with CAA § 185 for the 1979 1-hour ozone standard, but that guidance does not apply to the 2008 8-

hour ozone standard.  EPA has not issued guidance for alternative baseline use for the 2008 ozone standard.  
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Clean Air Act Section 185 (42 U.S.C. §7511d), Enforcement for Severe and Extreme ozone nonattainment 

areas for failure to attain

(b) Computation of fee

(3) Annual adjustment

The fee amount under paragraph (1) shall be adjusted annually, beginning in the year beginning after 1990, in 

accordance with section 7661a(b)(3)(B)(v) of this title (relating to inflation adjustment). 

6 NYCRR Subpart 482-3 will require this annual adjustment. The Consumer Price Index (CPI) "Inflation 

Calculator" can be found here: CPI Inflation Calculator to estimate the fee before EPA issues their "Fee Rate 

Memorandum."
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Fee Computation

• 2027 will be the "Baseline" year.

• 2028 emissions in excess of 80% of baseline emissions will be subject to the penalty fee.

• 2029 will be first year that fee is collected.  

• Fee will be $5,000 (1990 dollars) adjusted for inflation (pursuant to 2028 EPA "Fee Rate 

Memorandum")
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EXAMPLE CALCULATION
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F(E) = fee, in dollars

Ea = actual emissions during 

assessment year

Eb = baseline emissions

CPI = percent change in the 

consumer price index, from 

January, 1990 (BLS website)

F(E) = [5,000 * (1 + CPI)] * [Ea – (0.8 * Eb)]

*Example Calculation uses the 

following assumptions*

•  no change in operation

• Eb = 400 tons (NOx, VOC)

• Ea = 400 tons

F(E) = 12,523 * [400 – (0.8 * 400)] 

F(E) = 12,523 * [400 – 320] 

F(E)  =  $ 1,001,840



EXAMPLE CALCULATION
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F(E) = fee, in dollars

Ea = actual emissions during 

assessment year

Eb = baseline emissions

CPI = percent change in the 

consumer price index, from 

January 1990 (BLS website)

F(E) = [5,000 * (1 + CPI)] * [Ea – (0.8 * Eb)]

*Example Calculation uses the 

following assumptions*

•  small reduction in operation

• Eb = 120 tons (NOx, VOC)

• Ea = 110 tons 

F(E) = 12,523 * [110 – 96] 

F(E)  =  $ 175,322

F(E) = 12,523 * [110 – (0.8 * 120)] 



EXAMPLE CALCULATION
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F(E) = fee, in dollars

Ea = actual emissions during 

assessment year

Eb = baseline emissions

CPI = percent change in the 

consumer price index, from 

January 1990 (BLS website)

F(E) = [5,000 * (1 + CPI)] * [Ea – (0.8 * Eb)]

*Example Calculation uses 

the following assumptions*

•  20% reduction in operation

• Eb = 80 tons (NOx, VOC)

• Ea = 64 tons

F(E) = 12,523 * [64 – (0.8 * 80)] 

F(E) = 12,523 * [64 - 64]

F(E)  =  $ 0



TIMELINE OF EVENTS
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2025
6 NYCRR Subpart 482-3 

proposal, adoption, and 

submittal to EPA 

Attainment deadline / Baseline year.

EPA will designate attainment, non-

attainment, or 1-year extension of 

attainment deadline (No fee in 

extension year)

2027

2026

If non-attainment:

2028 emissions are subject to 

the fee, collected in 2029 and 

each year until redesignated to 

attainment 

2028
& beyond

Establish operating 

parameters of "Air Quality 

Improvement Fund"



Resources

• NYSDEC SIP Webpage: State Implementation Plans and State Plans - NYSDEC

• Most information, like this presentation, will be posted under the "Ozone" subheading.

• Once the rulemaking is final, the SIP Revision incorporating the rulemaking will be posted 

under the "Regulatory SIP Revisions" subheading.

• Guidance on Developing Fee Programs Required by Clean Air Act Section 185 for the Ozone 

National Ambient Air Quality Standards (NAAQS) | US EPA

•
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https://dec.ny.gov/environmental-protection/air-quality/plans
https://www.epa.gov/ground-level-ozone-pollution/guidance-developing-fee-programs-required-clean-air-act-section-185
https://www.epa.gov/ground-level-ozone-pollution/guidance-developing-fee-programs-required-clean-air-act-section-185


QUESTIONS?
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Contact: Daniel Goss: (518) 402-8396 

   daniel.goss@dec.ny.gov

 Robert Bielawa: (518) 402-8396

   robert.bielawa@dec.ny.gov

mailto:daniel.goss@dec.ny.gov
mailto:robert.Bielawa@dec.ny.gov
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