Regulatory Impact Statement
6 NYCRR Part 492, Climate Smart Community Projects

The New York State Department of Environmental Conservation (department) adopts
amendments to 6 NYCRR Part 492 (Part 492), which governs the procedures applicable to
climate smart community (CSC) projects, including the zero-emission vehicle (ZEV) rebate
program, ZEV infrastructure grant program, and CSC grant program, authorized by
Environmental Conservation Law (ECL) §§ 1-0101, 3-0301, art. 54, title 15, and 58-0703. The
amendments repeal the current rule and add a new Part 492 that is restructured to simplify and
clarify the three separate programs. The changes to Part 492 also ensure consistency of the
regulation with the statutory requirements, provide additional flexibility and eligibility for the
administration of the program, and make other procedural improvements.

1. Statutory Authority

Environmental Conservation Law, §§ 1-0101, 3-0301, art. 54, title 15, § 58-0703.

ECL § 1-0101 sets forth the policy of the State of New York to conserve, improve, and
protect its environment and natural resources, including the control of "air pollution, in order to
enhance the health, safety and welfare of the people of the state and their overall economic and
social well-being." ECL § 1-0101 further states that it is the policy of the State to coordinate its
environmental plans, functions, powers, and programs with those of the Federal government and
other regions to manage air resources such that the State may fulfill its responsibility as trustee of
the environment for present and future generations.

ECL § 3-0301 empowers the department to adopt regulations as may be necessary to carry out
the environmental policy of the State set forth in section 1-0101.

ECL § 54-1501 defines the terms used in Title 15 relating to CSC projects.
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ECL § 54-1503 authorizes the commissioner to undertake CSC projects.

ECL § 54-1505 states that CSC project applications must comply with all applicable rules and
regulations determined by the department.

ECL § 54-1507 outlines criteria for CSC projects.

ECL § 54-1509 describes application procedures.

ECL § 54-1511 authorizes the commissioner to provide, on a competitive basis, State
assistance payments towards the cost of approved CSC projects. This section also authorizes the
commissioner to enter into contracts with municipalities and requires the commissioner to
promulgate rules and regulations governing eligibility, application and review procedures, and
dispersal of State assistance payments.

ECL § 54-1513 requires climate change mitigation easements for certain CSC projects.

ECL § 54-1515 describes contract requirements for CSC projects and authorizes the
commissioner to enter into contracts with municipalities for CSC projects and impose contractual
requirements and conditions as may be necessary and appropriate to ensure that a public benefit
shall accrue from the use of public funds by such municipality.

ECL § 54-1517 authorizes the commissioner to enter into contracts for approved CSC
projects, approve vouchers for payments pursuant to contracts, and perform such other and
further acts as may be necessary, proper, or desirable to carry out the provisions of ECL article
54.

ECL § 54-1519 includes powers and duties of a municipality, including to undertake and
carry out a CSC project pursuant to contract.

ECL § 54-1521 describes clean vehicle projects. ECL § 54-1521(2) permits the

commissioner, in consultation with the New York State Energy Research Development
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Authority (NYSERDA), to issue rebates for eligible infrastructure projects that support the
development of clean vehicles.

ECL § 54-1521(3) authorizes the commissioner, in consultation with NYSERDA, to issue
rebates for the eligible purchases of clean vehicles.

ECL § 54-1523 describes climate adaptation and mitigation projects and authorizes the
commissioner to provide State assistance payments to municipalities on a competitive basis.

ECL § 54-1525 restricts alienation of real property for certain CSC projects.

ECL § 58-0703 includes climate adaptation and mitigation projects in ECL § 54-1523 as
eligible climate projects under the Clean Water, Clean Air, and Green Jobs Environmental Bond
Act 0of 2022 (Bond Act).

Relating to all statutory authority listed above, the amendments seek to improve clarity and
align with the direct statutory authority under ECL article 54, Title 15 to ensure the
implementing grant and rebate programs maximize greenhouse gas (GHG) emission reductions
and climate adaptation throughout the State by providing additional flexibility and eligibility for
the program.

2. Legislative Objectives

ECL article 54, title 15, “Climate Smart Community Projects,” was enacted with the purpose
of assisting the State’s local governments with preparation for climate change through planning
and studies as well as supporting the implementation of climate adaptation and mitigation
projects. The department established Part 492, “Climate Smart Community Projects” in 2018 and
is amending the regulation through the current rulemaking. The amendments serve to ensure that
the regulation is consistent with statutory provisions and provide additional eligibility and

flexibility for the program.
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Part 492 amendments implement the above objectives by clarifying and detailing the three
categories of CSC projects — the ZEV rebate program, the ZEV infrastructure grant program, and
the CSC grant program. During six years of executing the Part 492 programs, the Legislature
amended ECL article 54, title 15 on multiple occasions, lessons have been learned during
program implementation, and the department received suggestions from local governments.
Effectuating these changes to the program requires regulatory updates.

The amendments to Part 492 are intended to provide flexibility in the face of legislative
changes to ECL article 54, title 15, reorganize and clarify the details regarding requirements for
each program type, and expand the number of entities eligible to apply for and receive State
assistance for CSC projects to be consistent with ECL article 54, title 15 and the Bond Act.
Specific changes to ECL article 54, title 15 and the effect on Part 492 include:

(a) Removal of the weight limit for ZEVs. The 8,000-pound weight limit for ZEVs was
removed from ECL § 54-1521 to allow for funding of medium duty ZEV rebates for
municipalities. This supports New York State’s commitment to the Medium and Heavy-
Duty ZEV Memorandum of Understanding (MOU) signed by New York State in July of
2020 as well as the State’s implementation of the Advanced Clean Trucks regulation.

(b) Change of maximum rebate for ZEVs. To encourage additional uptake of ZEVs by local
governments, the Legislature changed the maximum rebate amount from $5,000 to
$7,500." The rule is revised to remove these limits in order to defer to statutory language,
including any future changes that may be made to ECL article 54, title 15 in regard to

minimum and maximum award amounts.

'ECL § 54-1521(3)(b).
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(c) Removal of specific project types from the definition of climate adaptation and mitigation
projects in order to defer to statutory language, including future changes that may include
ECL article 54, title 15 in regard to project types. Land acquisition and renewable energy
projects in municipally-owned public low-income housing were added to ECL § 54-1523
as project types for climate adaptation and mitigation projects®. The rule is revised to
clarify that the list is not limited to these project types, to avoid conflicts with statutory
language or any future changes to eligible project types in ECL article 54, title 15.

(d) Addition of the alienation clause to Subpart 492-4. The alienation clause in ECL § 54-
1525 has been added to Subpart 492-4 for climate adaptation and mitigation projects
(CSC grants) to clarify its application is to the land acquisition project type only.

(e) Removal of reference to maximum award amounts and levels of match for climate
adaptation and mitigation projects (CSC grants). The rule is revised to remove maximum
award amounts and levels of match to defer to legislative requirements and include any
future changes to ECL article 54, title 15 regarding maximum award amount and match
requirements.

(f) Change in definition of municipality to align with the statutory definition.* The definition
of municipality expands the definition to align with that in statute and allows for a greater
number of government entities to be eligible for all three of the ECL article 54, title 15
programs, including Indian Nations.

(g) Reorganization of the rule. The text of the rule is reorganized to better distinguish the
three programs implemented through ECL article 54, title 15 and their individual

requirements.

2 See ECL § 54-1523(1)(h) and (i).
3ECL § 54-0101(7)
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3. Needs and Benefits

The Climate Leadership and Community Protection Act (Climate Act) requires New York
State to advance a suite of efforts to reduce GHG emissions 40% by 2030 and 85% by 2050 from
1990 levels.* New York is also on a path toward a zero-emission electricity sector by 2040,
including 70% renewable energy generation by 2030° and economy-wide carbon neutrality by
mid-century.® New York State adopted ZEV regulations, including both Advanced Clean Cars II
and Advanced Clean Trucks, which, among other programs, will require all new passenger cars
and light-duty trucks sold in the State be zero-emission by 2035.7 In 2020, the State signed onto
the Multi-state ZEV Task Force and more recently the Medium & Heavy Duty ZEV MOU, both
of which pledge to support policies and incentives to increase the number of ZEVs on the roads.®
The ZEV rebate program and the ZEV infrastructure grant program support all of the statutory
requirements, regulations, and State policies as they provide rebates to municipalities to offset
the cost of adding ZEVs to their fleets and provide grants that cover 80 percent to 100 percent of
the cost of installing ZEV infrastructure - both charging stations and hydrogen fuel filling
stations - for public use.

As climate change continues to advance and more communities experience a variety of
climate impacts, GHG mitigation and climate adaptation at the local level is of increasing
importance.

The CSC grant program supports climate adaptation and mitigation projects, including, but

not limited to, projects that reduce vehicle miles traveled, enhance natural resiliency measures,

4 Chapter 106 of the Laws of 2019; ECL § 75-0107.

3 Public Service Law § 66-P(2).

6 See ECL § 75-0103(11).

76 NYCRR Part 218; see also ECL § 19-0306-b (establishing zero-emissions goal for cars and trucks); Education
Law § 3638 (establishing zero-emission school bus requirements).

8 Multi-State Medium- and Heavy-Duty Zero Emission Vehicle Memorandum of Understanding, available at
https://www.nescaum.org/documents/mhdv-zev-mou-20220329.pdf
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reduce flood risk, or prepare or mitigate extreme heat or extreme weather, as well as planning
and studies that support implementation of the previously listed projects or enable municipalities
to become certified under the CSC certification program.

The regulatory changes to the ZEV rebate, ZEV infrastructure grant, and CSC grant programs
authorized by ECL § 54-1521 and ECL § 54-1523, respectively, provide the department with an
increased ability to make awards for both GHG emissions reduction and climate adaptation
activities by expanding the number of eligible applicants, removing conflicting regulations, and
clarifying confusion between the three different programs and their respective requirements.

4. Costs

The amendments will not impose any costs on any entity because the regulation is a voluntary
funding program and does not impose any standards or compliance obligations. Therefore, there
are no costs associated with the Part 492 amendments. Likewise, the amendment will not impose
any additional costs on the department or local government entities. The New York State
Legislature has appropriated between $8 million and $13 million annually for these programs in
the Environmental Protection Fund since 2016. An additional $100 million was made available
through the Bond Act for CSC grants. To date, $20 million worth of Bond Act funds have been
awarded.

5. Paperwork

The amendment is not expected to create any significant increase in the amount of required
paperwork necessary to apply for State assistance through ECL article 54, title 15.

6. Local Government Mandates

The amendment does not create any local government mandates. The programs are voluntary

State assistance programs.
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7. Duplication

This amendment does not duplicate any State or Federal regulations or statutes.

8. Alternatives

There is no legal alternative to this rulemaking as taking no action does not address the
regulation’s inconsistencies with the amended statute. Therefore, there is no "no action"
alternative available to the department. The department will, however, continually evaluate the
success of the program and, consistent with statutory and regulatory requirements, may change
future requests for applications to reflect shifts in available funding, State priorities, available
technologies, best practices, and climate conditions.

9. Federal Standards

There are currently no Federal standards that apply to ECL article 54, title 15.

10. Compliance Schedule

The amended rule shall be effective upon publication of the Notice of Adoption in the State

Register.
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